
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF WISCONSIN 

 

DARLA OPPER, on behalf of herself and all 
others similarly situated, 
 

Plaintiff, 
 

v. 
 
DELTA AIR LINES, INC., 
 

Defendant. 

)
)
)
)
)
)
)
)
)
)

Case No. 1:14-cv-962-WCG 
 
Hon. William C. Griesbach 

 
 

DEFENDANT DELTA AIR LINES, INC.’S  
MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM 

 Defendant Delta Air Lines, Inc. (“Delta”) hereby moves under Federal Rule of Civil 

Procedure 12(b)(6) to dismiss with prejudice Plaintiff Darla Opper’s Complaint.  As further 

detailed in the accompanying memorandum in support of this motion, Plaintiff fails to state any 

claim for which relief can be granted, and her Complaint should be dismissed, with prejudice, for 

each of the following independent reasons. 

 First, all of Plaintiff’s claims are premised on a fundamental misreading of Delta’s “Best 

Fare Guarantee.”  Plaintiff’s allegations compare tickets on different itineraries and in different 

fare classes.  But the Best Fare Guarantee does not promise that, for every Delta flight, Delta will 

make available the same level of seat inventory, or fare class, regardless of the customer’s 

itinerary.  Rather, the Guarantee offers compensation only to Delta customers who, on the same 

date as their purchase, find a lower-priced ticket on another website for the “exact same Delta 

itinerary” and “for the exact same . . . fare class . . . as the original itinerary purchased on 

delta.com.”  Thus, on its face, the Best Fare Guarantee does not apply to Plaintiff’s allegations.  
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 Second and independently, Plaintiff fails to plead any facts showing that she satisfied the 

Best Fare Guarantee’s conditions.  In fact, her allegations show that she did not satisfy a number 

of the Guarantee’s express requirements, such as submitting a specified form on delta.com by 

midnight on the same day she purchased her ticket on delta.com, identifying the lower-priced 

ticket.  Because Plaintiff does not plead any facts showing that she satisfied the Best Fare 

Guarantee’s express conditions, she cannot establish that the Best Fare Guarantee ever became 

an enforceable promise.  As a result, her claims for breach of contract and breach of the implied 

covenant of good faith and fair dealing fail as a matter of law.   

 In addition, Plaintiff pleads no facts showing that any purported express warranty by 

Delta was violated, as her allegations do not correspond to any representation Delta made in the 

Best Fare Guarantee.  Nor has Plaintiff pled allegations of fraud with particularity, as required by 

Federal Rule of Civil Procedure 9(b).   

 Finally, the Airline Deregulation Act (“ADA”), 49 U.S.C. § 41713(b), preempts 

Plaintiff’s claims for breach of the implied covenant of good faith and fair dealing and fraud.  

The ADA preempts common-law causes of action that relate directly or indirectly to air carriers’ 

rates, routes, or services, other than “routine” breach-of-contract claims based on a defendant’s 

own “self-imposed undertakings.”  American Airlines, Inc. v. Wolens, 513 U.S. 219, 228 (1995).   

Supreme Court precedent teaches that Plaintiff’s good faith and fair dealing and fraud claims are 

preempted under the circumstances alleged here. 

 For each of these separate and independent reasons, and as more fully detailed in the 

accompanying memorandum of law, Delta respectfully requests that the Court GRANT its 

motion and DISMISS the Complaint in its entirety, with prejudice, under Federal Rule of Civil 

Procedure 12(b)(6).  

Case 1:14-cv-00962-WCG   Filed 09/18/14   Page 2 of 4   Document 7



 

  3 
 

 
Dated: September 18, 2014 Respectfully submitted, 

 
/s/ Gabor Balassa, P.C. 

 Gabor Balassa, P.C. 
Daniel I. Siegfried 
KIRKLAND & ELLIS LLP 
300 North LaSalle 
Chicago, Illinois  60654 
Telephone: (312) 862-2000 
 
Attorneys for Defendant  
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CERTIFICATE OF SERVICE 

I, Gabor Balassa, P.C., hereby certify that on September 18, 2014, I caused a copy of the 

foregoing, DEFENDANT DELTA AIR LINES, INC.’S MOTION TO DISMISS FOR 

FAILURE TO STATE A CLAIM, to be served on all counsel of record via the court’s CM/ECF 

System. 

 

  /s/ Gabor Balassa, P.C.                            
 Gabor Balassa, P.C. 
 Daniel I. Siegfried 
 KIRKLAND & ELLIS LLP 
 300 North LaSalle 
 Chicago, IL 60654 
 (312) 862-2000 

 Attorneys for Defendant 
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