
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF WISCONSIN 

 

DARLA OPPER, on behalf of herself and all 
others similarly situated, 
 

Plaintiff, 
 

v. 
 
DELTA AIR LINES, INC., 
 

Defendant. 

)
)
)
)
)
)
)
)
)
)

Case No. 1:14-cv-962-WCG 
 
Hon. William C. Griesbach 

 
 

 

 

MEMORANDUM IN SUPPORT OF DEFENDANT DELTA AIR LINES, INC.’S 
MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM 

 
 
 
 
 
 
 
 
 
 
Dated:  September 18, 2014 Gabor Balassa, P.C. 

Daniel I. Siegfried 
KIRKLAND & ELLIS LLP 
300 North LaSalle Street 
Chicago, Illinois  60654 
Telephone: (312) 862-2000 
 
Attorneys for Defendant 

Case 1:14-cv-00962-WCG   Filed 09/18/14   Page 1 of 26   Document 8



 

i 
 

TABLE OF CONTENTS 

Page 

RELEVANT ALLEGATIONS ........................................................................................................3 

A. Delta’s Best Fare Guarantee. ...................................................................................3 

B. Plaintiff’s Allegations. .............................................................................................4 

C. Plaintiff’s Purchase on Delta.com. ...........................................................................5 

LEGAL STANDARD ......................................................................................................................6 

ARGUMENT ...................................................................................................................................7 

I. PLAINTIFF FAILS TO PLEAD A VIABLE CLAIM. .......................................................7 

A. Plaintiff Has Not Alleged A Breach of Contract. ....................................................7 

1. Plaintiff has failed to allege the breach of any promise, and in fact 
has pleaded herself out of court. ..................................................................8 

2. Plaintiff does not plead facts showing that she satisfied the 
conditions to recover under the Best Fare Guarantee. ...............................10 

B. Plaintiff Has Not Pled A Breach of the Implied Covenant of Good Faith 
and Fair Dealing. ....................................................................................................12 

C. Plaintiff Has Not Alleged Breach of Any Express Warranty. ...............................14 

D. Plaintiff Fails To Plead A Claim For Fraud. ..........................................................15 

II. THE AIRLINE DEREGULATION ACT PREEMPTS PLAINTIFF’S CLAIMS 
FOR BREACH OF THE IMPLIED COVENANT OF GOOD FAITH AND FAIR 
DEALING AND FRAUD..................................................................................................16 

A. Plaintiff’s Claims Relate to “Airline Rates, Routes, or Services.” ........................17 

B. Plaintiff’s Implied Covenant and Fraud Claims Seek to “Enact or Enforce” 
State Law. ..............................................................................................................17 

1. Count II is preempted because the implied covenant of good faith 
and fair dealing is a state-imposed obligation. ...........................................19 

2. Count IV is preempted because it seeks to enforce a state-law duty 
of care. ........................................................................................................19 

CONCLUSION ..............................................................................................................................20 

Case 1:14-cv-00962-WCG   Filed 09/18/14   Page 2 of 26   Document 8



  

ii 
 

TABLE OF AUTHORITIES 

Cases 
188 LLC v. Trinity Indus., Inc.,  

300 F.3d 730 (7th Cir. 2002) ................................................................................................... 3, 6 

American Airlines, Inc. v. Wolens, 
513 U.S. 219 (1995) ........................................................................................................... passim 

Beidel v. Sideline Software, Inc., 
842 N.W.2d 240 (Wis. 2013) .................................................................................................... 13 

Bell Atl. Corp. v. Twombly,  
550 U.S. 544 (2007) .................................................................................................................... 6 

Bissessur v. Indiana Univ. Bd. of Trustees,  
581 F.3d 599 (7th Cir. 2009) ....................................................................................................... 6 

Bozzacchi v. O’Malley,  
566 N.W.2d 494 (Wis. App. 1997) ........................................................................................... 19 

Burke v. 401 N. Wabash Venture, LLC, 
714 F.3d 501 (7th Cir. 2013) ....................................................................................................... 6 

Chicago Dist. Council of Carpenters Welfare Fund v. Caremark, Inc., 
474 F.3d 463 (7th Cir. 2007) ....................................................................................................... 9 

Cousins Subs Sys. Inc. v. McKinney, 
59 F. Supp. 2d 816 (E.D. Wis. 1999) ........................................................................................ 13 

Dieter v. Chrysler Corp., 
610 N.W.2d 832 (Wis. 2000) .................................................................................................... 14 

Estate of Chayka, 
176 N.W.2d 561 (Wis. 1970) .................................................................................................... 19 

Foseid v. State Bank of Cross Plains, 
541 N.W.2d 203 (Wis. App. 1995) ........................................................................................... 13 

Locke v. Bort, 
103 N.W.2d 555 (Wis. 1960) .......................................................................................... 8, 10, 12 

Marine Travelift, Inc. v. Marine Lift Sys., Inc., 
No. 10-cv-1046, 2013 WL 6255689 (E.D. Wis. Dec. 4, 2013) ................................................ 12 

MBS-Certified Public Accountants, LLC v. Wisconsin Bell, Inc., 
809 N.W.2d 857 (Wis. 2012) .................................................................................................... 15 

Case 1:14-cv-00962-WCG   Filed 09/18/14   Page 3 of 26   Document 8



 

  iii 
 

McCready v. eBay, Inc., 
453 F.3d 882 (7th Cir. 2006) ....................................................................................................... 9 

Midwhey Powder Co. v. Clayton Indus., 
460 N.W.2d 426 (Wis. App. 1990) ........................................................................................... 14 

Morales v. Trans World Airlines, Inc., 
504 U.S. 374 (1992) .................................................................................................................. 17 

NII–JII Entm’t, LLC v. Troha, 
736 N.W.2d 542 (Wis. App. 2007) ........................................................................................... 14 

Northwest, Inc. v. Ginsberg, 
134 S. Ct. 1422 (2014) .............................................................................................. 3, 17, 18, 19 

Ogden Martin Sys. of Indianapolis, Inc. v. Whiting Corp., 
179 F.3d 523 (7th Cir. 1999) ....................................................................................................... 8 

PNC Bank, N.A. v. Van Hoornaar, 
No. 13-cv-1020, 2014 WL 4411616 (E.D. Wis. Sept. 5, 2014) ................................................ 12 

Pugh v. Tribune Co., 
521 F.3d 686 (7th Cir. 2008) ............................................................................................. 8, 9, 12 

Quantum Mgmt. Grp., Ltd. v. Univ. of Chicago Hospitals, 
283 F.3d 901 (7th Cir. 2002) ..................................................................................................... 10 

Reger Dev., LLC v. Nat’l City Bank, 
592 F.3d 759 (7th Cir. 2010) ....................................................................................................... 6 

S.C. Johnson & Son, Inc. v. Transp. Corp. of Am., 
697 F.3d 544 (7th Cir. 2012) ..................................................................................................... 20 

Schaller v. Marine Nat’l Bank of Neenah, 
388 N.W.2d 645 (Wis. App. 1986) ........................................................................................... 13 

Super Valu Stores, Inc. v. D-Mart Food Stores, Inc., 
431 N.W.2d 721 (Wis. App. 1988) ........................................................................................... 13 

Tabatabai v. W. Coast Life Ins. Co., 
664 F.3d 663 (7th Cir. 2011) ............................................................................................... 10, 14 

Tabatabai v. W. Coast Life Ins. Co., 
No. 08-cv-227, 2010 WL 5330560 (E.D. Wis. Dec. 21, 2010) ................................................ 10 

Tang v. C.A.R.S. Prot. Plus, Inc., 
734 N.W.2d 169 (Wis. App. 2007) ........................................................................................... 14 

Case 1:14-cv-00962-WCG   Filed 09/18/14   Page 4 of 26   Document 8



 

  iv 
 

Tilstra v. Bou-Matic, LLC, 
No. 12-cv-827-SLC, 2014 WL 834531 (W.D. Wis. Mar. 4, 2014) .......................................... 12 

Travel All Over the World, Inc. v. Kingdom of Saudi Arabia, 
73 F.3d 1423 (7th Cir. 1996) ................................................................................... 16, 17, 19, 20 

United Airlines, Inc. v. Mesa Airlines, Inc., 
219 F.3d 605 (7th Cir. 2000) ..................................................................................................... 18 

Wigod v. Wells Fargo Bank, N.A., 
673 F.3d 547 (7th Cir. 2012) ....................................................................................................... 6 

Woodland Realty, Inc. v. Winzenried, 
262 N.W.2d 106 (Wis. 1978) .................................................................................................... 10 

Zeidler v. A & W Restaurants, Inc., 
301 F.3d 572 (7th Cir. 2002) ..................................................................................................... 12 

Zenith Ins. Co. v. Employers Ins. of Wausau, 
141 F.3d 300 (7th Cir. 1998) ..................................................................................................... 13 

Statutes 
Airline Deregulation Act,  

49 U.S.C. § 41713(b) ...................................................................................................... 2, 20, 23 

Other Authorities 
 

5 Williston, Law of Contracts (3d ed. 1961) ................................................................................ 12 

Rules 
Fed. R. Civ. P. 9(b) ................................................................................................................... 7, 19 

Fed. R. Civ. P. 10(c) ................................................................................................................... 3, 7 

Fed. R. Civ. P. 12(b)(6)................................................................................................................... 7 

 

Case 1:14-cv-00962-WCG   Filed 09/18/14   Page 5 of 26   Document 8



 

1 
 

In this putative class-action lawsuit, Plaintiff Darla Opper asserts that Defendant Delta 

Air Lines, Inc. (“Delta”) failed to abide by the terms of its “Best Fare Guarantee,” a promotional 

program offered on Delta’s website.  Plaintiff contends that Delta violated the Guarantee because 

Delta’s computerized pricing system makes different categories of seat inventory—“fare 

classes”—available to passengers traveling on different itineraries that involve some common 

flight segments.  More specifically, the Complaint alleges that, for some connecting itineraries, 

Delta does not offer connecting-itinerary customers tickets in the same fare class as it does for 

customers who purchase different itineraries involving travel on one of the segments of the 

connecting itinerary.  Based on this allegation, Plaintiff contends that Delta is liable for breach of 

contract, breach of the implied covenant of good faith and fair dealing, breach of express 

warranty, and fraud. 

Plaintiff’s claims all suffer from the same fatal flaw: They are premised on a fundamental 

misreading of Delta’s Best Fare Guarantee.  The Best Fare Guarantee does not promise that, for 

every Delta flight, Delta will make available the same level of seat inventory, or fare class, 

regardless of the customer’s itinerary.  Rather, the Best Fare Guarantee offers compensation to 

Delta customers if they purchase a Delta flight itinerary on delta.com and find, on the same date 

as their purchase, the “exact same Delta itinerary” offered at a lower price on another website.  

The lower fare must be “for the exact same . . . fare class with the exact same rules and 

restrictions as the original itinerary purchased on delta.com.”  If a delta.com customer finds a 

ticket for the identical itinerary, in the same fare class, on another website, for a lower price than 

Delta offered on delta.com, and she satisfies certain requirements for submitting a claim, then the 

customer is eligible to receive from Delta either a full refund or the price difference between the 

two tickets and a $100 travel voucher. 
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Plaintiff’s Complaint does not allege that Delta offered any ticket for sale on delta.com at 

a higher price than that same ticket was offered for sale on another website.  And it certainly 

does not allege that this occurred for tickets involving the exact same itinerary, in the same fare 

class, on the same day.  The Complaint instead alleges that Delta offers greater access to its seat 

inventory in lower fare classes for some itineraries than it does for other, different itineraries.  

On its face, the Best Fare Guarantee does not apply to these allegations, and thus Plaintiff fails to 

state any claim for relief. 

Plaintiff’s claims fail on separate and independent grounds as well.  To begin, Plaintiff 

does not allege that she satisfied the express conditions of Delta’s Best Fare Guarantee.  For 

instance, the Guarantee requires that a customer submit a claim on Delta’s website by midnight 

on the same day that she purchased her itinerary on delta.com.  Plaintiff does not plead that she 

submitted a claim to Delta, much less that she did so on the day she purchased her Delta ticket.  

In fact, Plaintiff’s allegations show that she did not satisfy these requirements, defeating her 

breach of contract and breach of good faith and fair dealing claims.  Similarly, Plaintiff pleads no 

facts that show that any purported express warranty by Delta was violated, as her allegations do 

not correspond to any representation made in the Best Fare Guarantee.  Nor has she pled 

allegations of fraud with particularity as required by Federal Rule of Civil Procedure 9(b).  

Plaintiff’s claims should therefore be dismissed for these additional reasons as well. 

Finally, federal law preempts Plaintiff’s breach of good faith and fair dealing claim and 

her fraud claim.  Section 501 of the Airline Deregulation Act (“ADA”), 49 U.S.C. § 41713(b), 

preempts state-law claims that relate directly or indirectly to air carriers’ prices and services, 

other than “routine” breach-of-contract claims based on a defendant’s own “self-imposed 

undertakings.”  American Airlines, Inc. v. Wolens, 513 U.S. 219, 223 (1995).  Supreme Court 
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precedent teaches that Section 501 preempts Plaintiff’s claims of breach of the implied covenant 

of good faith and fair dealing and fraud under the circumstances presented here.  See Northwest, 

Inc. v. Ginsberg, 134 S. Ct. 1422, 1431 (2014) (holding that the ADA preempted a state-law 

claim for breach of the implied covenant of good faith and fair dealing); Wolens, 513 U.S. at 232 

(holding that the ADA preempted a state-law fraud claim).  For all these reasons, Plaintiff’s 

Complaint should be dismissed in its entirety, with prejudice. 

RELEVANT ALLEGATIONS1 

A. Delta’s Best Fare Guarantee.  

Delta offers a promotion called the “Best Fare Guarantee” to customers who purchase 

tickets on certain Delta flights from Delta’s website.  The program is subject to terms and 

conditions that Delta publishes prominently on its website (and which are attached as Ex. A 

hereto).2  The Best Fare Guarantee applies to customers who purchase electronic tickets in U.S. 

dollars at delta.com for travel originating in the U.S., U.S. Virgin Islands, Puerto Rico or 

Canada.  (Ex. A at 1.)  If such a customer were to find a fare that is at least $10 less on another 

website “for the exact same Delta itinerary,” for seats in the same “fare class with the exact same 

rules and restrictions as the original itinerary,” then that customer would be eligible to receive a 

credit for the difference in fares plus a $100 travel voucher, or alternatively a full refund for the 

purchased ticket.  (Id. at 1, 2.)  To qualify, however, a customer must not only show that the 

lower-priced ticket’s itinerary and fare class are “an exact match” to the ticket purchased on 

                                                 
1  For purposes of this motion to dismiss, Plaintiff’s allegations must be accepted as true.  By reciting 
allegations from the Complaint, Delta does not concede their accuracy.  

2  Plaintiff attached an illegible and incomplete copy of the Best Fare Guarantee as Exhibit A to her 
Complaint.  Delta has therefore re-attached the document in its entirety, at Exhibit A hereto.  The 
complete terms are deemed part of the pleadings on a motion to dismiss.  Fed. R. Civ. P. 10(c); see also 
188 LLC v. Trinity Indus., Inc., 300 F.3d 730, 735 (7th Cir. 2002) (“[D]ocuments attached to a motion to 
dismiss are considered part of the pleadings if they are referred to in the plaintiff’s complaint and are 
central to his claim.”).   
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delta.com, but her claim also “must satisfy all Terms and Conditions and be submitted in 

compliance with the Claims Processing procedures.”  (Id.)   

These “best fare” rules further require that: 

• The lower fare must not be offered at delta.com, and “Delta must be able to verify the 
lower online published fare at the time of the claim and that the lower fare is not 
available at delta.com.”  (Id.) 

• A claimant must submit a claim by midnight of the day the original itinerary was 
purchased at delta.com.  (Id. at 1.) 

• All requests must be made “via the claim form” supplied on delta.com (attached as Ex. B 
hereto), on which claimants must “provide the lower fare amount and the website address 
(URL) where the lower fare is found.”  (Ex. A at 2.) 

B. Plaintiff’s Allegations.  

Plaintiff contends that, when customers try to purchase tickets for itineraries involving 

connections—i.e., trips that require a change of plane between the traveler’s origin and 

destination—Delta allegedly does not always permit consumers to purchase tickets reflecting 

“the lowest available fare class and corresponding fare.”3  (Compl. ¶ 2.)  In particular, Plaintiff 

asserts that Delta sometimes limits seat availability for connecting itineraries to higher fare 

classes, even where seats are available in lower fare classes for each segment of the journey on 

other itineraries that might be constructed using those same flight segments.4  (Id. at ¶¶ 2-3.)  As 

a result, Plaintiff alleges, Delta does not allow connecting-itinerary customers to access its “best 

fare” for certain tickets.  (Id. at ¶¶ 6-7, 34.)  Plaintiff refers to this as Delta’s “segment-marrying 

                                                 
3  Plaintiff alleges that “airlines such as Delta use various letter-based fare classes to categorize seats 
available for sale.”  (Compl. ¶ 16.)  She further alleges that tickets in “higher” fare classes are more 
expensive and carry fewer restrictions than tickets purchased in “lower” fare classes.  (Id. at ¶ 18.)   
4  Plaintiff offers the following hypothetical to illustrate her allegations: “If, for example, a consumer 
wants to travel from Washington to Los Angeles and that route features a connection in Atlanta, Delta 
will prohibit customers from accessing lower fare classes for the Washington-Atlanta and for the Atlanta-
Los Angeles flight[s], even when those lower fare classes are verifiably available on both segments at the 
very same time, for other travelers.”  (Compl. ¶ 3.)  
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scheme,” and claims it violates Delta’s Best Fare Guarantee because it allegedly causes some 

consumers to pay more “for the exact same seats on the exact same flights.”  (Id. at ¶¶ 4, 33.)  

C. Plaintiff’s Purchase on Delta.com. 

On August 7, 2013, Plaintiff allegedly purchased two roundtrip tickets on delta.com, 

leaving March 21, 2014 and returning March 28, 2014, for travel from Appleton, Wisconsin to 

Sarasota, Florida, connecting through Atlanta, Georgia.  (Id. at ¶ 62.)  Pointing to her “Counsel’s 

research”—specifically, her counsel’s May 2014 “recreat[ion]” of Plaintiff’s August 7, 2013 

search on delta.com5—Plaintiff alleges that the ticket she purchased was “affected by the 

‘married segment’ pricing scheme.”  (Id. at ¶¶ 68-75.)  On the basis of that “investigation” by 

counsel, she claims that tickets for the individual segments that, together, comprised her 

itinerary—Appleton to Atlanta, Atlanta to Sarasota, and the reverse legs—“most likely existed in 

lower fare classes than the ones she was actually provided.”  (Id. at ¶ 74.)  Consequently, 

Plaintiff alleges, she “was deprived of the ability to book her journey in a lower fare class,” 

allegedly in violation of Delta’s Best Fare Guarantee.  (Id. at ¶ 75.)   

Plaintiff filed this lawsuit on her own behalf and as purported representative of a class 

consisting of individuals “who made a booking on delta.com for a journey with a connecting 

city, where identical, individual flight segments of that journey both had availability in a lower 

fare class than the one provided by Delta.”  (Id. at ¶ 78.)  She alleges that Delta’s Best Fare 

Guarantee “is an express promise and warranty that Delta is providing its customers with the 

lowest available fare[] classes and corresponding fares for a given routing when they book on 

delta.com.”  (Id. at ¶ 14.)  According to Plaintiff, by allegedly failing to provide customers with 

                                                 
5  Plaintiff alleges that her counsel “recreated various characteristics of Plaintiff’s August 7, 2013 search” 
by searching for tickets 226 days in the future, for a trip from Appleton to Sarasota through Atlanta, 
lasting seven days, with travel in both directions taking place on a Friday.  (Compl. ¶ 68.)  In other words, 
Plaintiff’s allegations are based on alleged fare-class availability for travel on December 14 and 21, 
2014—not March 21 and 28, 2014, the dates of travel for Plaintiff’s itinerary purchased on delta.com. 
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tickets in the lowest available fare classes for connecting itineraries, Delta is liable for breach of 

contract, breach of the covenant of good faith and fair dealing, breach of express warranty, and 

fraud.   

LEGAL STANDARD 

To survive a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), a 

complaint “must contain ‘enough facts to state a claim to relief that is plausible on its face’ and 

also must state sufficient facts to raise a plaintiff’s right to relief above the speculative level.”  

Bissessur v. Indiana Univ. Bd. of Trs., 581 F.3d 599, 602 (7th Cir. 2009) (quoting Bell Atl. Corp. 

v. Twombly, 550 U.S. 544, 570 (2007)).  A claim advancing a legally flawed theory is properly 

dismissed under Rule 12(b)(6).  Reger Dev., LLC v. Nat’l City Bank, 592 F.3d 759, 764-66 (7th 

Cir. 2010).  Fraud claims are subject to the heightened pleading standard of Federal Rule of Civil 

Procedure 9(b), which requires that the plaintiff “state with particularity the circumstances 

constituting fraud.”  Fed. R. Civ. P. 9(b). 

Documents attached as exhibits to a complaint are considered part of the pleading on a 

motion to dismiss.  Fed. R. Civ. P. 10(c); see also 188 LLC v. Trinity Indus., Inc., 300 F.3d 730, 

735 (7th Cir. 2002) (“[D]ocuments attached to a motion to dismiss are considered part of the 

pleadings if they are referred to in the plaintiff’s complaint and are central to his claim.”).  The 

Court may consider these documents without converting the motion to dismiss into a motion for 

summary judgment.  Wigod v. Wells Fargo Bank, N.A., 673 F.3d 547, 556 (7th Cir. 2012).  “The 

court is not bound to accept the pleader’s allegations as to the effect of the exhibit, but can 

independently examine the document and form its own conclusions as to the proper construction 

and meaning to be given the material.”  Burke v. 401 N. Wabash Venture, LLC, 714 F.3d 501, 

505 (7th Cir. 2013) (internal quotations omitted). 
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ARGUMENT 

I. PLAINTIFF FAILS TO PLEAD A VIABLE CLAIM.  

A. Plaintiff Has Not Alleged A Breach of Contract.  

Plaintiff’s breach of contract claim is predicated on a fundamental misreading of Delta’s 

Best Fare Guarantee.  Plaintiff’s Complaint alleges that Delta’s Best Fare Guarantee involves a 

promise by Delta to offer its delta.com customers, for each component segment of a ticketed 

itinerary, seats in the lowest available fare class being offered on that flight for passengers 

traveling on any itinerary.  (Compl. ¶ 14.)  For example, if Delta is offering customers tickets in 

a given fare class when booking a nonstop flight from Washington, D.C. to Atlanta, then, 

according to Plaintiff, the Best Fare Guarantee obligates Delta to offer tickets in that same fare 

class to customers booking an itinerary from Washington, D.C. to Los Angeles, connecting 

through Atlanta.  (See Compl. ¶ 3.)   

But that is not what the Best Fare Guarantee says.  To the contrary, in the Best Fare 

Guarantee, Delta offers customers who purchase tickets on delta.com a credit for the price 

difference and a $100 travel voucher if they find a lower-priced ticket on another website for the 

“exact same Delta itinerary” and “for the exact same . . . fare class . . . as the original itinerary 

purchased on delta.com,” where Delta can “verify . . . that the lower fare is not available at 

delta.com.”  (Ex. A at 1, 2.)  Critically, Plaintiff never alleges that she located lower-priced 

tickets on another website for either the identical itinerary or for the same fare class as the ticket 

she purchased on delta.com.  Rather, her Complaint makes allegations about how Delta makes its 

seat inventory available in different ways for different itineraries and how Delta prices its tickets 

generally, regardless of point of sale.  (Compl. ¶¶ 2-4, 33-34, 44, 72-74.)  Because the facts that 

Plaintiff pleads, even if true, would not constitute a breach of the Best Fare Guarantee, her 

breach of contract claim must be dismissed.   
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Separately and independently, Plaintiff’s contract claim fails because Plaintiff does not 

plead that she satisfied the conditions for recovering under the Guarantee.   By its express terms, 

the Best Fare Guarantee applies only if a claimant satisfies certain requirements, including 

submitting a specified form on delta.com by midnight on the same day the claimant purchased 

her ticket on delta.com, and identifying where a ticket with the identical itinerary and fare class 

was available and for what price.  Plaintiff’s allegations show that she did not satisfy these 

requirements.  As a result, Plaintiff cannot recover on the Guarantee.  See Locke v. Bort, 103 

N.W.2d 555, 558 (Wis. 1960) (holding promise not enforceable until conditions satisfied).  For 

this reason as well, Plaintiff fails to state a claim for breach of contract.    

1. Plaintiff has failed to allege the breach of any promise, and in fact has 
pleaded herself out of court. 

Plaintiff’s breach of contract claim fails because the conduct Plaintiff alleges does not 

violate the terms of Delta’s Best Fare Guarantee.  Plaintiff, in short, pleads no actual breach.  

Rather, she alleges facts that show she has no viable claim for violation of the Guarantee, and 

Plaintiff has therefore “ple[d] [her]self out of court.”  Pugh v. Tribune Co., 521 F.3d 686, 699 

(7th Cir. 2008); see Ogden Martin Sys. of Indianapolis, Inc. v. Whiting Corp., 179 F.3d 523, 529 

(7th Cir. 1999) (“[T]he terms of a written contract attached as an exhibit . . . must prevail over 

the averments differing therefrom.”). 

As an initial matter, Plaintiff does not allege that she found a lower-priced ticket on a 

different website for a ticket with the same itinerary as the ticket she purchased on delta.com, as 

required to implicate Delta’s Best Fare Guarantee.  Instead, Plaintiff pleads that she purchased 

tickets for an itinerary from Appleton, Wisconsin to Sarasota, Florida, connecting through 

Atlanta, Georgia, and implies that she could have made the same trip at a lower cost if Delta had 

offered her the same itinerary in the lower fare class she contends Delta made available on those 
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same flight segments for customers traveling on other itineraries.   (Id. at ¶¶ 62, 72-75.)  But the 

Best Fare Guarantee expressly requires that the tickets purchased and the tickets subsequently 

found reflect the “exact same itinerary.”  (Ex. A at 1.)  It does not promise that Delta will make 

the same fare classes available for two different itineraries.  Because Plaintiff fails to plead that 

there were tickets available on another website for the “exact same itinerary” as the ticket she 

purchased on delta.com, her breach of contract claim fails as a matter of law. 

Moreover, the Complaint alleges only that Plaintiff purchased a ticket in one fare class 

for a two-segment itinerary when, according her counsel’s research, seats were purportedly 

available on the same flights, in a different fare class, to customers who purchased a one-

segment itinerary.  (Compl. ¶¶ 72, 93 (alleging Delta breached the Guarantee because tickets 

“existed in lower fare classes than the ones she was actually provided”).)  The Best Fare 

Guarantee, however, concerns tickets for seats that are not only on the same itinerary but also in 

the same fare class; it makes no promise that Delta will make seats in the same fare classes 

available for every possible itinerary that could be constructed with a given flight segment.  

Specifically, the Guarantee requires that the lower fare “must be for the exact same . . . fare class 

. . . as the original itinerary purchased on delta.com.”  (Ex. A at 2.)  This plain language is 

dispositive, and defeats Plaintiff’s breach of contract claim.  Chicago Dist. Council of 

Carpenters Welfare Fund v. Caremark, Inc., 474 F.3d 463, 466 (7th Cir. 2007) (“To the extent 

that the contracts [referenced in the complaint] contradict the complaint, the contracts trump the 

facts or allegations presented in the Complaint.”); see Pugh, 521 F.3d at 699 (“a plaintiff can 

plead himself out of court by alleging facts that show there is no viable claim”); McCready v. 

eBay, Inc., 453 F.3d 882, 888 (7th Cir. 2006) (“if a plaintiff pleads facts which show he has no 

claim, then he has pled himself out of court”). 
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2. Plaintiff does not plead facts showing that she satisfied the conditions 
to recover under the Best Fare Guarantee. 

Plaintiff’s claim for breach of contract must also be dismissed for the independent reason 

that Plaintiff has failed to allege that she satisfied the express procedural requirements for 

recovering under the Best Fare Guarantee.  To the contrary, her own allegations show that she 

failed to satisfy those requirements.  Consequently, she has failed to allege any breach of 

contract by Delta for failure to honor the Guarantee. 

When a contract obligation hinges on one party’s performance of certain conditions, that 

obligation will not be enforceable until those conditions are satisfied.  Locke, 103 N.W.2d at 558 

(explaining that the inclusion of a condition in a contract “delays the enforcibility” of the 

promise until “the condition precedent has taken place”).  A plaintiff’s claim to recover on a 

promise that establishes specific conditions precedent therefore fails unless she has satisfied the 

requirements entitling her to those benefits.  See Woodland Realty, Inc. v. Winzenried, 262 

N.W.2d 106, 109 (Wis. 1978) (“Under the general rules regarding contract law, a condition 

precedent must be ‘exactly fulfilled or no liability can arise on the promise which such condition 

qualifies.’”) (quoting 5 Williston, Law of Contracts § 675, at 184 (3d ed. 1961)); Tabatabai v. W. 

Coast Life Ins. Co., No. 08-cv-227, 2010 WL 5330560 (E.D. Wis. Dec. 21, 2010) (“Ms. 

Keshmiri did not satisfy two conditions precedent to the CRA and, therefore, the contract for 

temporary insurance never became effective.”) (attached as Ex. C hereto), aff’d 664 F.3d 663 

(7th Cir. 2011); Quantum Mgmt. Grp., Ltd. v. Univ. of Chicago Hospitals, 283 F.3d 901, 906 

(7th Cir. 2002) (“Where a condition precedent is not satisfied, no breach of contract occurs for 

failure to perform.”) (applying Illinois law). 

Here, the Best Fare Guarantee clearly stated that it did not become a contract provision 

enforceable against Delta unless the customer satisfied certain requirements.  Indeed, the Best 
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Fare Guarantee expressly provides that, “[f]or a claim to be valid under this guarantee, it must 

satisfy all Terms and Conditions and be submitted in compliance with the Claims Processing 

procedures.”  (Ex. A at 1.)  Plaintiff’s own allegations demonstrate that she did not comply with 

these terms and conditions, foreclosing her right to recover under the Guarantee.   

Specifically, the Best Fare Guarantee required that the Plaintiff “submit the completed 

claim form by 12:00 midnight Eastern Time on the same day of purchasing the exact same 

itinerary on delta.com.”  (Ex. A at 2.)  The Complaint fails to allege that Plaintiff ever submitted 

a Best Fare Guarantee claim to Delta—let alone a claim made on the mandatory claim form, by 

midnight on August 7, 2013, the day Plaintiff purchased the itinerary on delta.com that is the 

subject of her claim.  Notably, the claim form itself requires a customer to provide, among other 

things “the lower fare amount and the website address (URL) where the lower fare is found.”  

(Id.; see also Ex. B.)  Not only did Plaintiff fail to submit any such form, but the allegations in 

her Complaint make clear that she could not possibly have done so.   

Conspicuously absent from the Complaint are any allegations regarding any 

contemporaneous search for cheaper fares for her identical itinerary on August 7, 2013.  Rather, 

Plaintiff alleges only that her attorney purportedly found evidence nine months later that Delta 

might have offered seats on those same flight segments in lower fare classes on other itineraries, 

based on seat availability research he conducted concerning different flights, on different days, 

on a website that does not even sell tickets.6  (Compl. ¶¶ 68-74.)  These allegations demonstrate 

that Plaintiff failed even to investigate a potential Best Fare Guarantee claim on August 7, 2013, 

much less find a lower fare for the same itinerary available for sale on the same day on any other 

                                                 
6  The home page of Expert Flyer, the website counsel used in his “investigation,” makes clear that it does 
not sell tickets.  See http://www.expertflyer.com (“We don’t sell tickets.”) (last visited September 18, 
2014). 
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website and submit the required form by midnight.  Plaintiff’s Complaint thus reveals that she 

failed to satisfy the conditions required to trigger Delta’s obligations under the Guarantee. 

Plaintiff also fails to allege that the seats in lower fare classes for different itineraries that 

her counsel purportedly saw on expertflyer.com were not available on delta.com—another 

express condition for compensation under the Best Fare Guarantee.  To the contrary, Plaintiff’s 

Complaint alleges that “[f]or non-stop journeys, Delta actually does offer delta.com visitors the 

lowest available fare class and corresponding fare.”  (Id. at ¶ 34; see id. at ¶¶ 39, 55-56, 59.)  

Here too, Plaintiff has pled facts directly inconsistent with her ability to satisfy the terms of the 

Best Fare Guarantee.  Thus, as a matter of law, Plaintiff’s breach of contract claim must be 

dismissed because her allegations show that did not satisfy the conditions necessary to enforce 

the Best Fare Guarantee.  See Locke, 103 N.W.2d at 558; Pugh, 521 F.3d at 699. 

B. Plaintiff Has Not Pled A Breach of the Implied Covenant of Good Faith and 
Fair Dealing.  

Plaintiff’s breach of good faith and fair dealing claim fails because the conduct on which 

her claim is predicated does not deny Plaintiff the benefits specified in the Best Fare Guarantee.  

The implied covenant of good faith and fair dealing “is only an aid to interpretation, not a source 

of contractual duties or liability.”  Zeidler v. A & W Restaurants, Inc., 301 F.3d 572, 575 (7th 

Cir. 2002); accord Marine Travelift, Inc. v. Marine Lift Sys., Inc., No. 10-cv-1046, 2013 WL 

6255689, at *17 (E.D. Wis. Dec. 4, 2013) (“While it is important to hold parties to their implied 

duty of good faith and fair dealing, courts must avoid adding obligations and conditions to 

contracts [that] go beyond the agreement reached by the parties.”) (attached as Ex. D hereto); 

Tilstra v. Bou-Matic, LLC, No. 12-cv-827-SLC, 2014 WL 834531, at *8 (W.D. Wis. Mar. 4, 

2014) (attached as Ex. E hereto).  A party cannot use the duty of good faith and fair dealing to 

alter or amend the terms of a contract.  See PNC Bank, N.A. v. Van Hoornaar, No. 13-cv-1020, 
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2014 WL 4411616, at *5 (E.D. Wis. Sept. 5, 2014) (“A party may not . . . employ the good faith 

and fair dealing covenant to undo express terms of an agreement.” (quoting Beidel v. Sideline 

Software, Inc., 842 N.W.2d 240, 251 (Wis. 2013)) (attached as Ex. F hereto).  Because Plaintiff 

does not plead facts showing she had any right to recovery under the Guarantee, her good faith 

and fair dealing claim fails as a matter of law. 

Under Wisconsin law, “every contract implies good faith and fair dealing between the 

parties to it, and a duty of cooperation on the part of both parties.”  Super Valu Stores, Inc. v. D-

Mart Food Stores, Inc., 431 N.W.2d 721, 726 (Wis. App. 1988).  The implied covenant of good 

faith and fair dealing “imposes a relatively limited obligation on the parties and is not a basis for 

creating rights not expressly included in the contract.”  Cousins Subs Sys. Inc. v. McKinney, 59 F. 

Supp. 2d 816, 821 (E.D. Wis. 1999).  Thus, a party seeking to establish a breach of the duty of 

good faith and fair dealing “must show something that can support a conclusion that the party 

accused of bad faith has actually denied the benefit of the bargain originally intended by the 

parties.”  Zenith Ins. Co. v. Employers Ins. of Wausau, 141 F.3d 300, 308 (7th Cir. 1998) (citing 

Foseid v. State Bank of Cross Plains, 541 N.W.2d 203, 212-13 (Wis. App. 1995); Schaller v. 

Marine Nat’l Bank of Neenah, 388 N.W.2d 645, 651 (Wis. App. 1986)). 

By Plaintiff’s own admission, her allegations of Delta’s bad faith all pertain to the 

airline’s “connecting city fare pricing policies” and Plaintiff’s purported expectation that she 

“w[as] receiving the ‘BEST FARE’ for [a] particular journey,” regardless of itinerary or fare 

class, when she purchased tickets at delta.com.  (Compl. ¶¶ 101-02.)   They do not relate in any 

way to delta.com offering higher-priced tickets than were available on other websites for the 

same itinerary.  Because the Guarantee’s express terms make clear that it neither applies across 
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different itineraries, nor applies to different fare classes, the conduct Plaintiff alleges Delta 

engaged in cannot support a claim that Delta acted in bad faith.  Zenith, 141 F.3d at 308.  

Separately, Plaintiff’s good faith and fair dealing claim fails because she did not satisfy 

the conditions required to trigger the Guarantee.  As detailed above, Plaintiff’s Complaint shows 

that she neither found a ticket offered for the exact itinerary and the same fare class on a website 

that was not delta.com, nor filed the required claim form with delta.com by midnight on the same 

day of purchase, as the program’s terms required.  See supra Part I.A.2.  Accordingly, Plaintiff 

has no enforceable contract rights under the Guarantee to which the covenant of good faith and 

fair dealing would apply.  Tabatabai v. W. Coast Life Ins. Co., 664 F.3d 663, 668 (7th Cir. 2011) 

(“If there is no contract, the implied duty of good faith and fair dealing does not come into 

play.”) (quoting NII–JII Entm’t, LLC v. Troha, 736 N.W.2d 542 (Wis. App. 2007) (attached as 

Ex. G hereto)).  For this independent reason, Count II must be dismissed.   

C. Plaintiff Has Not Alleged Breach of Any Express Warranty. 

Plaintiff’s attempt to recast her breach of contract claim as one for breach of express 

warranty is likewise unavailing.  In determining the scope of an express warranty, a court’s 

“primary purpose is to ascertain and give effect to the intent of the parties.”  Dieter v. Chrysler 

Corp., 610 N.W.2d 832, 836 (Wis. 2000); see also Tang v. C.A.R.S. Prot. Plus, Inc., 734 N.W.2d 

169, 180 (Wis. App. 2007).  That intent is evidenced first and foremost by the plain language of 

a warranty: if its terms are unambiguous, a warranty’s scope must be construed as written, 

paying heed to any express conditions or limitations.  Dieter, 610 N.W.2d at 836; cf. Midwhey 

Powder Co. v. Clayton Indus., 460 N.W.2d 426, 428 (Wis. App. 1990) (restrictions in warranty 

are binding).  

Here, the unambiguous terms of the Best Fare Guarantee refute Plaintiff’s claim that the 

Guarantee “is an express . . . warranty that Delta is providing its customers with the lowest 
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available fare[] classes and corresponding fares for a given routing when they book on 

delta.com.”  (Compl. ¶ 14.)  Rather, the Best Fare Guarantee states that Delta will provide a 

travel voucher and partial fare reimbursement only where a customer locates the “exact same 

itinerary” at a price “not offered at delta.com” and has complied with the claims-processing 

procedures to report that fare to the airline before midnight on the date of the delta.com booking.  

(See Ex. A at 1-2.)  Because Delta provided no assurance about the price of tickets with non-

identical itineraries or about tickets for seats in different fare classes, Plaintiff has failed to plead 

any breach of express warranty.  See supra Part I.A.1. 

D. Plaintiff Fails To Plead A Claim For Fraud.   

To state a claim for fraud, a plaintiff must plead facts sufficient to establish (1) “a 

knowingly false representation of fact”; (2) “made with intent to defraud and for the purpose of 

inducing another to act upon it”; and (3) that the recipient “relied on the representation and must 

have been induced to rely on it which act caused the claimed damage.” MBS-Certified Public 

Accountants, LLC v. Wisconsin Bell, Inc., 809 N.W.2d 857, 868 n.21 (Wis. 2012).  Plaintiff must 

plead each element with particularity.  Fed. R. Civ. P. 9(b).  Plaintiff’s claim fails for at least two 

independent reasons. 

First, Plaintiff’s own pleading and exhibits refute her assertion that Delta made the 

statement that forms the basis of her fraud claim.  Specifically, Plaintiff contends that Delta 

represented “that airfares purchased on delta.com were the ‘BEST FARES’ possible,” even 

though Delta “was fully aware that lower fares were available” for tickets in different fare 

classes and for flights with different itineraries.  (Compl. ¶¶ 121, 124.)  But the unequivocal 

“‘BEST FARES’ possible” terminology that appears in the Complaint is Plaintiff’s language—

not Delta’s.  The only statement by Delta that the Complaint identifies is the Best Fare 

Guarantee, which provides no assurance across different itineraries or fare classes.  See supra 
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Part I.A.1.  Absent an allegedly misleading statement made by Delta, Plaintiff’s fraud claim fails 

as a matter of law.  

Second, Plaintiff has not adequately pled the element of falsity.  The Best Fare Guarantee 

is not a representation about pricing, but rather a conditional offer by Delta to provide customers 

a credit and travel voucher under certain circumstances.  (Ex. A at 1-2.)  Plaintiff has not pled 

any facts—with specificity or otherwise—showing that Delta failed to honor its Best Fare 

Guarantee when customers satisfied the program’s terms and conditions.  For instance, Plaintiff 

does not assert that she submitted a completed claim form to Delta and was denied the 

compensation that the Guarantee promised.  She has therefore failed to plead facts that establish 

the falsity of any representation made by Delta, and Count IV should be dismissed. 

II. THE AIRLINE DEREGULATION ACT PREEMPTS PLAINTIFF’S CLAIMS 
FOR BREACH OF THE IMPLIED COVENANT OF GOOD FAITH AND FAIR 
DEALING AND FRAUD.  

The Airline Deregulation Act (“ADA”) imposes an independent barrier to Plaintiff’s 

claims for breach of the covenant of good faith and fair dealing and for fraud.  The ADA 

contains an express preemption provision, which provides in relevant part that “a State . . . may 

not enact or enforce a law, regulation, or other provision having the force and effect of law 

related to a price, route, or service of an air carrier.”  49 U.S.C. § 41713(b).  Thus, a claim is 

preempted by the ADA if two conditions are satisfied: (1) the claim “relates to airline rates, 

routes, or services, either by expressly referring to them or by having a significant economic 

effect upon them,” and (2) the claim derives from the enactment or enforcement of state law.  

Travel All Over the World, Inc. v. Kingdom of Saudi Arabia, 73 F.3d 1423, 1432 (7th Cir. 1996).  

Because Counts II and IV of Plaintiff’s Complaint satisfy both conditions, the claims are 

preempted and should be dismissed. 
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A. Plaintiff’s Claims Relate to “Airline Rates, Routes, or Services.” 

Plaintiff’s claims concerning Delta’s ticket pricing plainly satisfy the ADA preemption 

requirement that the claim “relates to airline rates, routes, or services.”  The Supreme Court held 

in Morales v. Trans World Airlines, Inc. that, for purposes of ADA preemption, a claim “relat[es] 

to rates, routes, or services” if it “ha[s] a connection with, or reference to, airline ‘rates, routes, or 

services.’”  504 U.S. 374, 384 (1992) (recognizing that the ADA “express[es] a broad pre-

emptive purpose”).  Here, Plaintiff’s claims expressly concern Delta’s rates.7  (See Compl. ¶¶ 93-

95, 101-03, 108-09, 121-24.)  Indeed, the very essence of Plaintiff’s alleged grievance is that 

Delta charged higher rates than Plaintiff believes are appropriate.  Like Morales, which involved 

guidelines establishing “requirements as to how tickets may be marketed if they are to be sold at 

given prices,” this case “plainly does not present a borderline question.”  Id. at 388, 390; cf. 

Northwest, Inc. v. Ginsberg, 134 S. Ct. 1422, 1431 (2014) (holding that airline’s frequent flyer 

program is “connected to the airline’s ‘rates’ because the program awards mileage credits that 

can be redeemed for tickets and upgrades”).   

B. Plaintiff’s Implied Covenant and Fraud Claims Seek to “Enact or Enforce” 
State Law. 

Because Plaintiff’s claims pertain to the rates that Delta charges its customers, they are 

preempted under the ADA to the extent they derive from the enactment or enforcement of state 

law.  49 U.S.C. § 41713(b); Travel All Over the World, 73 F.3d at 1432.  Under binding Seventh 

Circuit and Supreme Court precedent, Plaintiff’s breach of good faith and fair dealing claim and 

her common-law fraud claim both seek to impose state-law policies and are preempted under the 

ADA.  See Ginsberg, 134 S. Ct. at 1431 (holding the ADA preempted a state-law claim for 

                                                 
7   Plaintiff’s claims also relate to a “service” offered by Delta—the Best Fare Guarantee.  See American 
Airlines, Inc. v. Wolens, 513 U.S. 219, 226 (1995) (claims challenging terms and conditions of an airline’s 
frequent flyer program relates both to airline “rates” and “services”). 
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breach of the implied covenant of good faith and fair dealing); American Airlines, Inc. v. Wolens, 

513 U.S. 219, 232 (1995) (holding the ADA preempted a state-law fraud claim).   

The Supreme Court has interpreted the “enact or enforce” prong of the ADA preemption 

analysis to encompass state-law contract and tort claims against carriers.  Ginsberg, 134 S. Ct. at 

1429 (“state common-law rules fall comfortably within the language of the ADA pre-emption 

provision”); see also United Airlines, Inc. v. Mesa Airlines, Inc., 219 F.3d 605, 607 (7th Cir. 

2000) (“State common law counts as an ‘other provision having the force and effect of law’ for 

purposes of this statute.”).  As a general rule, then, common-law claims that relate to airline 

rates, routes, and services are preempted.  The Supreme Court did, however, carve out a narrow 

exception to ADA preemption of common-law claims in American Airlines, Inc. v. Wolens for 

“routine breach-of-contract claims.”  513 U.S. at 232.  The Court reasoned that these claims do 

not allege a violation of any externally imposed obligation, but seek recovery “solely for the 

airline’s alleged breach of its own, self-imposed undertakings.”  Id. at 228 (explaining that 

Congress in enacting the ADA intended only to preempt state regulation of air carriers, not to 

shelter airlines from suits to enforce “privately ordered obligations”).  Accordingly, when 

assessing whether the ADA preempts a claim, the essential question is whether the right the 

plaintiff seeks to enforce flows from an external state law or policy or instead is one the airline 

voluntarily undertook, “with no enlargement or enhancement based on state laws or policies 

external to the agreement.”  Id. at 233; accord Ginsberg, 134 S. Ct. at 1431.   
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1. Count II is preempted because the implied covenant of good faith and 
fair dealing is a state-imposed obligation.  

The Supreme Court’s recent decision in Ginsberg mandates dismissal of Plaintiff’s 

implied covenant of good faith and fair dealing claim.  Ginsberg instructs that the implied 

covenant “must be regarded as a state-imposed obligation” subject to ADA preemption in 

jurisdictions where parties “cannot contract out of the covenant.”  134 S. Ct. at 1432 (“When the 

law of a State does not authorize parties to free themselves from the covenant, a breach of 

covenant claim is pre-empted under the reasoning of Wolens.”). 

Under Wisconsin law, the implied covenant of good faith and fair dealing applies to “all 

contracts,” and the parties cannot contract around it.  See, e.g., Bozzacchi v. O’Malley, 566 

N.W.2d 494, 495 (Wis. App. 1997) (“Every contract implies good faith and fair dealing between 

the parties to it.”); Estate of Chayka, 176 N.W.2d 561, 564 (Wis. 1970) (same).   Accordingly, 

the covenant is a “state-imposed obligation” in Wisconsin, and Plaintiff’s claim is preempted by 

the ADA. 

2. Count IV is preempted because it seeks to enforce a state-law duty of 
care.  

Plaintiff’s fraud claim likewise does not stem from a voluntarily undertaken obligation.  

By definition, a fraud claim alleges a failure to adhere to a generally applicable state-law duty of 

care—the duty not to deceive.  Indeed, in holding that the ADA preempted a state consumer 

fraud law in Wolens, the Supreme Court observed that state fraud laws serve “as a means to 

guide and police the marketing practices of the airlines”—they do not “simply give effect to 

bargains offered by the airlines and accepted by airline customers.”  513 U.S. at 228.  Relying on 

Wolens, the Seventh Circuit held that various intentional tort claims, including a claim for 

common law fraud, “constitute the ‘enactment or enforcement’ of a law” for purposes of ADA 

preemption.  Travel All Over the World, 73 F.3d at 1435; accord S.C. Johnson & Son, Inc. v. 
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Transp. Corp. of Am., 697 F.3d 544, 557 (7th Cir. 2012) (fraudulent misrepresentation claim 

under Wisconsin law preempted by Federal Aviation Administration Authorization Act’s 

identical preemption provision).  Wolens and Travel All Over the World squarely foreclose 

Plaintiff’s fraud claim.    

CONCLUSION 

For all of the reasons stated above, Delta respectfully submits that Plaintiff’s Complaint 

should be dismissed, with prejudice, under Federal Rule of Civil Procedure 12(b)(6). 

 
 
Dated: September 18, 2014 

 
 
Respectfully submitted, 
 
/s/ Gabor Balassa, P.C. 

 Gabor Balassa, P.C. 
Daniel I. Siegfried 
KIRKLAND & ELLIS LLP 
300 North LaSalle 
Chicago, Illinois  60654 
Telephone: (312) 862-2000 
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